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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 14-cv-01190-MSK-NYW
PAROS PROPERTIES LLC,
Plaintiff,

V.

COLORADO CASUALTY INSU RANCE COMPANY, and
OHIO SECURITY INSURANCE COMPANY,

Defendants.

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT

THIS MATTER comes before the Court pursuanthe Plaintiff's (“Paros”) Motion For
Declaratory Judgmerg# 38) the Defendants’ (“CCICYresponsé# 41) and Paros’ repl{
42), and CCIC’s Motion for Summary Judgmé#it47) Paros’ respongg 51) and CCIC'’s
reply
(# 59)

FACTS

The operative facts of the case aredfygindisputed. Paros was the owner of a

commercial building located in Boulder, Colooadt had insured that building with a policy

with CCIC. In September 2013, Boulder expetehunprecedented rainfall, causing extensive

! Although Defendant Ohio Security Insurar@empany is named as a party and is a
movant on the Defendants’ motion, there are naqaatr allegations against Ohio Security in
the Amended Complaint, no separate discussiats sfatus in the parties’ motion papers, and
the record here indicates that the policy ingfio® was issued by Defendant Colorado Casualty.
Accordingly, the Court elects to refer to the Defendants jointly as “CCIC.”
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flooding, and either during the evening of September 12, 2013tloe ivarly morning of the
following day, a violent flow ofvater, mud, rocks, trees, aather debris traveled down a
nearby hillside, striking Parobuilding. The impact of thBow knocked down a wall of the
building, causing the buildg to partially collapse.

The CCIC policy at issue contains a “\WaExclusion Endorsement” (the “Water
Exclusion”). This exclusioprovides that the policy does rmiver damage resulting from
“flood [or] surface water,” “mudslide or mudflowgr “waterborne materiadarried or otherwise
moved by” such water. However, the Water Esabn contains an exception: if any of these
perils “results in . . . explosionthen the policy provides coverage.

Paros essentially concedes that, in ordimengumstances, the flow of water and debris
that caused the damage would fall within the WBtarlusion in the policy, resulting in a lack of
coverage. But Paros contends that, in the cistantes presented here, the force of the impact
with the building was so abruphd strong, and the damage soiedliately catastrophic that the
impact can fairly be described as an “explositimjs resulting in a restoration of coverage.
Based on that theory, Parded a claim under the policy.

CCIC denied the claim, citing to the Watercksion. Paros then commenced this suit,
asserting claims for breachiokurance contract and statutamnyd common-law bad faith breach
of contract. Paros movég 38)for a “declaratory judgment” -ssentially, a motion for summary
judgment seeking a declaration that the damagesa¢ constitutes an “explosion” such that
coverage is available undeetpolicy. Separately, CCIC movgs47)for summary judgment
on the claims against it because the damagaisestby Paros falls squarely within the Water
Exclusion.

ANALYSIS



A. Summary judgment standard

Rule 56 of the Federal Rules of Civil Procezltacilitates the entrgf a judgment only if
no trial is necessarySee Whitev. York Intern. Corp., 45 F.3d 357, 360 (10th Cir. 1995).
Summary adjudication is authorizedhen there is no genuine dispws to any material fact and
a party is entitled taudgment as a matter of law. Fed.(QR. P. 56(a). Substantive law governs
what facts are material and what issues must be determined. It also specifies the elements that
must be proved for a given claim or defense, detstandard of proof and identifies the party
with the burden of proofSee Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986);
Kaiser-Francis Oil Co. v. Producer s Gas Co., 870 F.2d 563, 565 (10th Cir. 1989). A factual
dispute is‘genuiné and summary judgment is precludethi¢ evidence presented in support of
and opposition to the motion is sontradictory that, if presentexd trial, a judgment could enter
for either party.See Anderson, 477 U.S. at 248. When considering a summary judgment
motion, a court views all evidenaethe light most favorabl the non-moving party, thereby
favoring the right to a trial See Garrett v. Hewlett Packard Co., 305 F.3d 1210, 1213 (10th Cir.
2002).

If the movant has the burden of proof onairol or defense, the awant must establish
every element of its claim or defense by sufficient, competent evid&eéed. R. Civ. P.
56(c)(1)(A). Once the movingarty has met its burden, to avoid summary judgment the
responding party must present sufficient, corapgtcontradictory adence to establish a
genuine factual disputeSee Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th
Cir. 1991);Perry v. Woodward, 199 F.3d 1126, 1131 (10th Cir. 199%)there is a genuine
dispute as to a material fact, elkis required. If there is no geine dispute as to any material

fact, no trial is required. Theourt then applies the law toetundisputed facts and enters



judgment.

If the moving party does not have the burden of proof at trial, it must point to an absence
of sufficient evidence to estaldtishe claim or defense that the nmovant is obligated to prove.
If the respondent comes forward witHfgtient competent evidence to establisprama facie
claim or defense, a trial is required. If tiespondent fails to produce sufficient competent
evidence to establish its claim or defense, themthvant is entitled tudgment as a matter of
law. See Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

This case involves what are essentially crosgtons for summary judgment. Ordinarily,
because the determination of whether theregsraline dispute as to a material factual issue
turns upon who has the burden obgf; the standard of proohd whether adequate evidence
has been submitted to suppograma facie case or to establish a gemelidispute as to material
fact, cross motions must be evaluated independeiithntic Richfield Co. v. Farm Credit Bank
of Wichita, 226 F.3d 1138, 1148 (10th Cir. 200BYell Cabinet Co. v. Sudduth, 608 F.2d 431,
433 (10th Cir. 1979).

B. CCIC’s motion

Here, the material facts are not inglite. The issue is a legal one, requiring
interpretation and application of the teraighe contract. Becauske Court ultimately
concludes that CCIC is entitled sommary judgment in its favor,ig expeditious to begin with
that motion.

Under Colorado law, insurance policee arterpreted like any other contradihompson
v. Maryland Cas. Co., 84 P.3d 496, 501 (Colo. 2004). The Court should attempt to give full
effect to the intentions of the partiesl. In the absence of cleadications of a contrary

intention by the parties, the Cowvill typically interpret the words of the policy according to the



plain and ordinary meaning&reystone Constr., Inc. v. National Fire & Marine Ins. Co., 661
F.3d 1272, 1283-84 (f0Cir. 2011). The Court must also seito read the policy as a whole,
rather than reading words in isolation; shaaNdid adding to or delimg from provisions; and
must avoid attempting to rewrite thelipg in the guise of interpreting itCyprus Amax Minerals
Co. v. Lexington Ins. Co., 74 P.3d 294, 299 (Colo. 2003). Ultimistef the Court finds that a
term is ambiguous and is otherwise unableesonably construe it through other means, the
Court should construe the termfavor of providing coverageld.

Here, there is essentially no dispute thatdtamage to Paros’ building was the result of
“flood [or] surface water,” a “mudslide or mudiv,” or “waterborne material carried or
otherwise moved by” floodwaters or mudfléwParos’ own response brief characterizes it as
“an avalanche of mud, water addbris” and “a mudslide.” Robetrake, Paros’ principal,

states in an affidavit that the damage wasediby “a rock or a mudslide,” and, even assuming

2 Paros makes a brief argument that wé&dererted by the hand of man” does not

constitute “surface water” for purposes of determining whether a surface water exclusion applies
to an insurance policyCiting Heller v. Fire Insurance Exchange, 800 P.2d , 1009 (Colo. 1990).
In Heller, the Colorado Supreme Cououihd that water that had bedinerted onto the insured’s
property by man-made trenches behind the property was not “surface water” under the policy’s
terms, because they were “defined channels’dhatrted water away from its natural direction
of flow. Paros argues that “manade parking lots, roadways, drpipes, and culverts . . . uphill
from” the property at issue here are the equivalent of the “defined channéidten However,
the Water Exclusion in the poli@xpressly contemplates that.states that “This exclusion
applies regardless of whether any [flood watemnodslide] is caused by an act of nature or
otherwise caused.” Thus, evéamage resulting from flood watetsat are caused by man-made
features is excludeflom coverage.

lit is notable that in the Paros’ expertvidd Fronapfel, states merely that “the flow
volume draining towards [Paros’] property was impacted by” certain man-made structures.
(Emphasis added). Itis cleaoifn Mr. Fronapfel’s report that Parqeoperty sits at the exit of
a large, naturally-occung drainage basin (in addition to manade features that might divert
additional water into that basinMr. Fronapfel does not opittleat the naturally-occurring flow
through the drainage basin wdulot have produced enough waded mud flow, of its own, to
cause the damage that occurred. Thus, there faxerthat some of the water comprising the
flow may have been diverted by man-madecditnes does not prevent the flow from being
considered “surface water” undie terms of the policy.
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that a rock was the actual cauagént, it appears to be undisputledt the rock was “waterborne
material carried or otherwise moved” by flood water a mudslide. Thus, it is clear that the
damage to the building was, at least in the firstance, the result of perils that are excluded
from coverage by the Water Exclusion.

That leaves the question of whether the “explgsexception to thaéxclusion applies to
restore coverage, and that quastiin turn, requires an interpagion of the term “explosion.”
The contract offers no definition.

CCIC contends that the term “explosiohibsild be defined astler “a release of
chemical or nuclear energy in a suddenantent manner with the generation of high
temperature and with the release of gasse®d wiolent bursting as theesult of the buildup of
internal pressure within a closedvironment.” Paros posits ththe plain meaning of the term
“explosion” is “a sudden and violent breakiagart of something accompanied by noise.”

CCIC’s position is closer to the mark — tlaat “explosion” necgsarily requires “a
bursting” of something due to a buildup of presswithin it. That definition is supported by

numerous dictionaries. The magipropriate definition in the @ord English Dictionary defines

the cognate “explode” as “Texpand violently with a loud reportunder the influence of
suddenly developed internal energ . . .[t]o fly in pieces [or] burst, from a similar cause.”

Merriam-Webster's Collegiate Dictionary offers essentially the same definition: for “explode”:

“to burst forth with sdden violence or noideom internal energy, . . .to burst violently as a

result of pressure from within.”

3 It also offers the alternative definition “tiive out with violencend sudden noise.”

This begins to approach Pardendered definition, except thaaros ignores the important
propositional term “out.” Awwdden, violent lateral movementah object would not typically
be described as an “explosiomyit a sudden, violent outwargpansion of an object would.
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The key to this definition is that therte is internal causing the object to expand
outward, as compared to an implosion, wherexarnal force causesraething to collapse.
Indeed, Paros’ own brief listsrtalifferent definitiongor the term “explosion” or its cognates,
and nine of those ten incorporate the conoéfibursting” — a term that itself implies a
rupturing or expansion from internal pressure.

Paros’ definition — which deems an explosiorbe a “violent breaking apart” describes
only a result, not the force thedused the result.. Conseqignt suffers from several
problems. First, Paros’ recitatiof the definition of the term %glosion” in various dictionaries
makes clear that its chosen definition orthiis commonly-reoccurring themes of “expansion”
and “bursting” found in those definitions.e®nd, because Paros’ definition focuses only on
result, not cause, it is inconsistent whtbw the word “explosion” is commonly used and
understood and is over inclusive. A buildingitdeyed by a rockslide or avalanche falling down
on top of it certainly “breaks apart” violently, bietw people would choose to describe such an
act as an “explosion”; more likely, we woudéscribe that buildings being “crushed” or
“buried.” A building that is pushed laterallyfdts foundation and collapsed, such as when hit
by a vehicle or other lateral foe could certainly break apart \eoltly in the process, but few
would say that the building “exploded”; more likely, it wolld described as having been
“knocked over” or “knocked down” by the forcén common use, the term “explosion”
describes a very specific kind of “breaking dparone in which the force causing the breaking
is one that emerges from within the thingrgebroken, causing the thimg burst and the force

to be expelled in all directions simultaneoufsly.

4 Paros refers to the description of a vaseleding” when it hit the ground. This is a

metaphor used to describe aretthat has the appaace of an explosion — that is, debris
scattered in all directions simultaneously emthough the force breaking the vase apart arose
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CCIC cites to various cases that have ttoesl the term “explosion” and, again, all
define the term as having some gmment of outward, expansive forcge e.g. Curley v. Old
Reliable Cas. Co., 155 S.W.3d 711, 712 (Ark.App. 2004) (J¥elosion is normally understood

to involve . . . rapid combustion of materiah§d the_sudden expansion of resulting [force]”)

(emphasis added). The appeals court affitrfieding “the harm visited upon appellant’s house
did not fit within the common undgtanding of an explosion.Id. at 715. ImAmerican Cas. Co.
of Reading, PA v. Myrick, 304 F.2d 179, 182-83'(&Cir. 1962), the courxplained that “the
common understanding of the term ‘explosioTlude the notion of a bursting caused by
internal force or pressure” and that “for an occurrence to constitute an explosion there must be a
sudden breaking forth of a confinedbstance as a result ofiaternal force.” Again, these
definitions are consistent with the notion that an “explosion” necessary results from a force
emerging from inside an object, causing theanbvlexpansion and subsent bursting of the
object.

Having thus construed the policy term “exgibn,” all that remains is to ascertain
whether Paros can come forward with sufficievidence to demonstrate that the building at
issue was destroyed by an internally-emergingddhat caused it to expand and violently burst.

The record does not support such a contentdn.Fronapfel, Parosexpert, describes the

process that led to the destroctiof the building as “[tjhe debrladen flow impacted the south

elevation of the structure, causing a sudden reaction of the whiuste,” which, in turn “was

then shortly followed by the progressive collap§éhe building’s roof’s structural system.”
(Emphasis added.) Later in his report, Morkapfel clarifies thatypon impact, “the building

split into two separate structures along a nedhth wall line. The eastern portion laterally

externally. With regard to a car stalled aartrtracks and hit by a fastoving train, there might
well be an explosion — caused by the comlonstif gasoline that ignited upon impact.
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displaced to the northeast, while the westertiqguotaterally displaced to the northwest. The

roof structure collapsed where the building sapan occurred due to the sudden loss of the
bearing walls.” (Emphasis added.) This dgaan does not descritan “explosion” as the
Court has defined that term. Mr. Fronapfelacly describes the force causing damage to the
building coming from outside theratture, not from internal pressure as required to be an
“explosion.” Moreover, Mr. Fronael describes the impact as causing lateral forces to be
brought to bear on the buildingot expansive outward forces, as would occur during an
explosion.

Admittedly, Mr. Fronapfel’s report does atipt to describe the incident has being
“consistent with an explosion.Mr. Fronapfel does not undertateeexpressly set forth how he
chooses to define the word “explosion,” butdoes explain that ficonclusion that “the
response of the structure is consistent waitlexplosion due to ¢ (1) energy transfer
mechanism, (2) short duratiomda(3) hazard level that weadl present due to the Storm
Event.” This passage suggests that Mr. Fronajgthes the term “explosion” to arise when an
“energy transfer mechanism” incluglan external impact causingdeal forces on the object and
when that energy is delivered to the objed irshort duration” (andpparently with some
degree of “hazard level,” by which Mr. Fronapégpears to mean “tastrophic damage”).
Needless to say, Mr. Fronapfel's definition of “eogibn” is inconsistenwith that established
herein, and thus, Mr. Fronapfetbaracterization of the damage being “consistent with an
explosion” under his own definition of that ternoisno evidentiary signifiance. It is patently
clear that the forces exerted on the buildirgyriit come from within the building, that the

building did not expand in response to those fqraed that it did not wilently burst open as a



result of such internal forc8sThus, it was not damaged by what could be termed an
“explosion.”

Accordingly, CCIC is entitled to sumnygjudgment on Paros’ claim of breach of
insurance contract.

Paros also argues that, under Coloradg &claim based on an insurer’s bad faith
handling or investigation of an insurancaigi can lie even where the Court ultimately
concludes that the poligyrovides no coveragesSee Dunn v. American Family Ins., 251 P.3d
1232, 1235 (Colo.App. 2010). For example, an instaar at least theoreslty, be liable in
bad faith for engaging in an unreasonable refusaMestigate a claim or gather facts, even if
there is ultimately no coverage for the underlying claee e.g. Brodeur v. American Home
Assur. Co., 169 P.3d 139, 147 n. 7 (Colo. 2007). However, the Court finds here that Paros has
not demonstrated any conduct by CCIC that coaltstitute bad faith in the investigation or
handling of Paros’ claim. The crux of Parargument is that CCIC gave inadequate
consideration to Paros’ cont@n that coverage was availahinder the “explosion” exception
in the policy: that it did not investigate the peoty to ascertain whether the damage could be
said to result from an “explas,” and did not obtain a legapinion as to whether a claim

premised on the “explosion” exception was cologablhe Court finds that, as a matter of law,

> Paros makes an abbreviated effort to atpaé certain photograplus the building show

signs of walls bulged outwards, thus suggessimme degree of expansion. Paros supports the
argument by attaching pictures with arrows atlareading “outward explosion” on them, and
argues that the actualuse of the damage was “the impattud, water, and debris on the
interior side of the walls, leading to explosion resulting from the presure originating from
within the structure.” (Underlining added, italics in original.) This argument is not predicated
on any analysis of a witness atiag to evidence of expansionamy other evidence, and it is
clearly inconsistent with Paroeivn expert’'s description of ¢hdamage as resulting from an
external impact and laterdisplacement of the walls.

In any event, even if the Court werectinclude that the building was damaged by an
“explosion,” the Court agrees with
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these acts do not constitute bad faith. d@égnition of the word “explosion” is so well-
understood and in common use that no reasonadleeinwould have entaihed the notion that
a building destroyed in a mudslide could nevertgelee said to be covered under an “explosion”
exception.

Accordingly, CCIC is entitled to summary judgnt on Paros’ claims in their entirety.
The Court need not reach Paros’ motion.

CONCLUSION

For the foregoing reasons, Parb®tion For Declaratory Judgmefit 38)is DENIED
AS MOOT. The Defendants’ Matn for Summary Judgme(# 47)is GRANTED, and the
Clerk of the Court shall enter summamggment in favor of the Defendants.

Dated this 2d day of September, 2015.
BY THE COURT:

Drowsce 4. Fhcege,

Marcia S. Krieger
Chief United States District Judge

11



